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Notice to Operators
• COGCC issued NTO on May 2, 2017
– Phase I: all operators must inspect existing
flowlines within 30 days
• Provide COGCC with inventory and location data

– Phase II: within 60 days operators must (a)
pressure test all active flowlines within 1,000
feet of occupied buildings and (b) complete
proper abandonment procedures regardless
of distance from occupied buildings

FAQs (June 22, 2017)
• Does NOT apply to midstream gas gathering
pipelines
• Does apply to federal surface and minerals; does
NOT apply to tribal lands
• Does apply to intrastate gas storage; does NOT
apply to interstate FERC gas storage
• Does apply to flowlines associated with shut in and
temporarily abandoned wells
• Distance from a Building Unit applies to both ends
of a flowline and the known pathway of a flowline

NTO Update (August 14, 2017)
http://cogcc.state.co.us/library.html#/special_projects/flowlines
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COGCC Resources
http://cogcc.state.co.us/library.html#/special_projects/flowlines

New Initiatives
• August 22 – Gov. Hickenlooper announced
policy initiatives to be completed in 12 mos.
–
–
–
–
–
–
–

Strengthening COGCC’s flowline regulations
Enhancing the 8‐1‐1 “one call” program
Creating a nonprofit orphan well fund
Prohibiting future domestic gas taps
Improving safety training
Requesting peer‐review of some COGCC rules
Exploring an ambient methane leak detection pilot
program

Boulder County
• Moratorium expired May 1, 2017
• Supreme Court decisions prohibit ban
– Boulder County District Court agreed

• Commissioners’ multi‐pronged approach
–
–
–
–
–

Focus on public health
Change law via legislation and rulemaking
Promote sustainable practices
Monitor legal decisions
Strategize future approaches

Boulder County
• New regulations effective March 23, 2017
– Increased notice and public comment
– Air quality monitoring
– Water well sampling
– Hydrocarbon emissions control measures
– Disruption payments
– Evaluation of impacts on surrounding areas
and environment using 17 criteria

Boulder County
• Special Review Required
– Staff review, public hearing, and
recommendation by the Planning Commission
– Review, public hearing, and decision by the
Board of County Commissioners
– In addition to approval of APD from COGCC

• Community Engagement Required
– Local communities, residents, other stakeholders
– Opportunity to comment and address concerns

Crestone Peak Resources CDP
• Filed February 22, 2017; amended March
17, 2017
• 216 wells in 12 square miles
between Longmont and Erie
• Three corresponding drilling
and spacing unit applications
• CDP process developing

Comprehensive Drilling Plans
• Historical approaches
– State; MOUs; Local; Rule 216 CPDs

• COGCC Rule 216 ‐ voluntary, flexible
planning and permitting tool
– Identify future oil and gas activities in a defined
geographic area
– Facilitate early discussions and collaborative planning
– Identify measures to minimize adverse impacts to
public health, safety, welfare, and the environment

Comprehensive Drilling Plans
• Scope:
– Must cover more than one proposed location but
otherwise broad

• Participants:
– Colorado Department of Public Health and
Environment
– Colorado Division of Wildlife
– Local government designees
– All surface owners

Comprehensive Drilling Plans
• Information:
– Determined by operator and participants

• Benefits:
– Tailor to needs and circumstances of operator
– Can include variances to COGCC rules
– May eliminate need for site‐specific permitting
requirements
– Approved CDPs receive priority in permitting
– Once accepted, valid for 6 years
– Same procedure to modify; limited review

Crestone Peak Resources CDP
• Township 1 North, Range 69 West, 6th P.M.
– Section 1: All
‐ Section 10: All
– Section 2: All
‐ Section 11: All
– Section 3: All
‐ Section 12: All
• Township 2 North, Range 69 West, 6th P.M.
– Section 25: All ‐ Section 34: All
– Section 26: All ‐ Section 35: All
– Section 27: All ‐ Section 36: All
7,680 acres, more or less
Three 2,560‐acre drilling and spacing
units

Crestone Peak Resources CDP

http://www.dailycamera.com/boulder‐business/ci_31249626/collision‐course‐energy‐company‐crestone‐peak‐and‐boulder

Crestone Peak Resources CDP
• Rule 502.b. variance to Rule 303
– Rule 303 governs Form A and Form 2As
– Variance requested = temporary hold on
acceptance and processing of any Form As or Form
2As for the Application Lands from any Owner
• Owner = right to drill into and produce from a pool
and appropriate the oil or gas produced for himself or
others (C.R.S. § 34‐60‐103(7))
• Duration = until COGCC enters an Order on the CDP

– Requires good faith effort to comply

Crestone Peak Resources CDP
• Stipulation for Voluntary Standstill
– Other parties:
• 8 North, LLC (Extraction) ‐ leaseholder
• Kerr‐McGee Oil & Gas Onshore LP ‐ leaseholder

– Agreed to voluntary standstill on filing Form 2s
or Form 2As within Application Lands
– 9 months (May 1, 2017 – February 1, 2018)
– Terminates if Commission has not issued an
order on the CDP at the first scheduled hearing
or 90 days thereafter (unless continued)

Crestone Peak Resources CDP

Crestone Peak Resources CDP
• Boulder County Letter
– Timing
• Define beginning and end of preliminary / final phases
• Define associated due dates for each phase
• Define dates for stakeholder meetings preceded by
information sharing deadlines

– Methods of Participation
• Define minimum number of meetings for input by all
stakeholders in each phase and at final hearing
• Define methods by which input provided

Crestone Peak Resources CDP
• Boulder County Letter
– Criteria
• Ensure COGCC information requests clearly identify
essential elements and standards
• Develop criteria on which CDP will be approved or
denied, together with direction whether CDP can be
approved with modifications / conditions at hearing

– Transparency
• Issue public information on the process developed

– Rulemaking

Crestone Peak Resources CDP

http://cogcc.state.co.us/documents/library/Special_Projects/Crestone_CDP/Description%20and%20Timing%20of%20Process.pdf

Martinez Case
• Scope of authority and obligation of COGCC to regulate
oil and gas production in the interests of public health
• It is in the public interest to “foster the responsible
balanced development, production, and utilization of
the natural resources of Colorado in a manner
consistent with protection of public health, safety, and
welfare, including protection of the environment and
wildlife resources” C.R.S. § 34‐60‐102(1)(a)(I)
• Petition for rulemaking requiring COGCC to readjust the
balance between development of oil and gas resources
and protection of public health, safety and welfare

Martinez Case
• Procedural history:
– Commission had notice and comment
followed by hearing but denied the petition
• Beyond their authority
• Violates non‐delegable duty to promulgate rules
• Public trust doctrine doesn’t exist in Colorado

– District court affirmed
• Requires a balance between development of oil
and gas and protecting public health

Martinez Case
• Issue on appeal: whether COGCC acted
arbitrarily and capriciously in denying
proposed rulemaking
Requested the Commission “not issue any permits for the
drilling of a well for oil and gas unless the best available science
demonstrates, and an independent third party organization
confirms, that drilling can occur in a manner that does not
cumulatively, with other actions, impair Colorado’s atmosphere,
water, wildlife, and land resources, does not adversely impact
human health and does not contribute to climate change”
Martinez v. COGCC, 2017 COA 37, 2017 WL 1089556 (Colo. Ct. App. March 23, 2017)

Martinez Case
• Court of Appeals reversed and remanded
– Issue: regulation of oil and gas “in a manner consistent
with” public health and safety ‐ or ‐ balancing test
– Held: Commission has broad authority that supports a
different conclusion than Commission/District Court
• COGCC has power to “make and enforce rules, regulations,
and orders” and “do whatever may be reasonably
necessary” in regulating oil and gas development
• Regulation “in a manner consistent with” does not require a
balancing test; it is a condition that must be fulfilled (i.e.
“subject to” as opposed to “balanced with”)
• Merits of proposed rule not addressed

Martinez Case

https://www.oilandgas360.com/martinez‐v‐cogcc‐decision‐upend‐colorado‐oil‐gas/

• Appeal to Colorado Supreme Court pending
– Writ of certiorari not yet granted; briefing in progress
– “…the court of appeals rejected the Commission’s long settled
interpretation” of its mandate under the Colorado Oil and Gas
Conservation Act

Lindauer Case
• Two questions of undecided law
– “Must costs incurred to transport natural gas to markets
beyond the first commercial market ‘enhance’ the value
of that gas, such that actual royalty revenues increase, in
order to be deductible from royalty payments?”
– “If the enhancement test applies to such transportation
costs, must the enhancement, and reasonableness of the
costs, be shown on a month by month basis?”

• First answer = no; therefore, did not
answer second
Lindauer v. Williams Prod. RMT Co., 381 P.3d 378 (Colo. Ct. App. March 10, 2016)

Lindauer Case
• Downstream markets
– “Demand charge” – paid to reserve space on the
mainline pipelines
– “Commodity charge” – paid per unit volume actually
shipped on the pipeline

• “Post‐marketability transportation costs
are deductible if they are reasonable”
– Lessees not required to establish that such costs
enhance the value of gas or increase royalty revenues
– Leases silent on deduction of transportation costs

Federal Developments
• Scope of federal impact
– Federal Lands – 1/3 of United States
– Federal Minerals
– Federal Statutes – Clean Water Act, Endangered
Species Act, etc.

• Process
– Executive Orders
– Rulemaking (Federal A.P.A.)
– Litigation

Waters of the United States
• Affects jurisdiction of the Federal
Government under the Clean Water Act
• Chronology
– 2006: Rapanos v. United States, 547 U.S. 715 (2006)
(plurality opinions)
– 2007: New federal guidance issued
– 2015: Obama Administration issues new rule; litigation
ensues
– 10/9/2015: Sixth Circuit Court of Appeals stays rule (In re:
EPA & Dep’t of Def. Final Rule, 803 F.3d 804 (6th Cir. 2015))

Waters of the United States
• Chronology continued
– 2/22/2016: 6th Cir. U.S. Dep’t of Defense, U.S. E.P.A. Final
Rule 817 F.3d 261 (2016) (final rule subject to direct
review in circuit courts of appeal)
– 8/16/2016: Eleventh Circuit stays parallel litigation
(Georgia ex. rel Olens v. McCarthy, 833 F.3d 1317 (11th Cir.
2016))
– 1/13/2017: U.S. Supreme Court grants a writ of certiorari
to review the decision of the Sixth Circuit

Waters of the United States
• Chronology continued
– 2/28/2017: Executive Order – “Restoring the Rule of Law,
Federalism, and Economic Growth by Reviewing the
‘Waters of the United States’ Rule”
– 7/24/2017: EPA announces new two‐step process: (1) re‐
codify definition in place before 2015 rulemaking, and (2)
engage in a substantive re‐evaluation of the definition in a
subsequent rulemaking
– 8/2017: Comment period extended, public meetings
scheduled between 9/19/2017 and 11/28/2017

Venting and Flaring Natural Gas
• Issue: updating regulations in place for 30 yrs.
– Reduce emissions by requiring more expensive
operations?
– Increase revenue?

• Chronology
– 11/15/2016: Final Rule announced
• Some parts effective 1/17/2017, others 1/17/2018
• Apply to oil and gas operations on public and Indian
lands
• Litigation filed in Wyoming and elsewhere; battles over
stay of new rule

Venting and Flaring Natural Gas
• Chronology continued
– 3/28/2017: Executive Order issued: start
rolling back Clean Power Plan
– 5/10/2017: U.S. Senate fails to override
venting and flaring rule
– 6/15/2017: BLM suspends implementation
of venting and flaring rule provisions
intended to be implemented in January 2018

Hydraulic Fracturing
• Issue: regulation of hydraulic fracturing on
federal and Indian lands
– Key dispute: regulation of oil and gas operations or
protection of drinking water

• Chronology
– 3/26/2015: Final Rule published by BLM
– 2015 – 2016: Litigation ensues in federal court in
Wyoming; important issue is whether BLM has
statutory authority to regulate hydraulic fracturing
• Rule stayed; merits reached

Hydraulic Fracturing
• Chronology continued
– 2016: Appeal filed in Tenth Circuit Court of
Appeals (Case Nos. 16‐8068 and 16‐8069)
– 7/25/2017: BLM publishes notice of its
intent to rescind the 2015 Final Rule
– 7/27/2017: Oral argument in the Tenth
Circuit

Mineral Valuation
• Issue: What rules will govern how the
Department of Interior’s Office of Natural
Resources Revenue values federal oil and gas
and federal and Indian coal?
• Chronology
– 7/1/2016: ONRR publishes a new valuation
Rule (effective 1/1/2017)
– 3/28/2017: Executive Order – Promoting
Energy Independence and Economic Growth

Mineral Valuation
• Chronology continued
– 3/29/2017: Secretary of the Interior
announces a new Royalty Policy Committee
to advise ONRR
– 8/7/2017: ONRR publishes notice of its
intent to repeal the new 2016 published rule
effective 9/6/2017

Endangered Species
• Issue: What measures must be taken to
protect endangered or threatened species
from energy operations?
– 1448 listed animals
– Case by case approach per species
• Gray wolf; Yellowstone grizzly bear

– Case study: Sage Grouse
• 9/22/2015: USFWS Plan to partner with states,
ranchers and NGOs
• 8/7/2017: Secretarial Order 3353 issued
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Material Disclaimer
These materials are public information and have been prepared solely
for educational purposes. These materials reflect only the personal
views of the authors and are not individualized legal advice. It is
understood that each case and/or matter is fact‐specific, and that the
appropriate solution in any case and/or matter will vary. Therefore,
these materials may or may not be relevant to any particular
situation. Thus, the authors and Steptoe & Johnson PLLC cannot be
bound either philosophically or as representatives of their various
present and future clients to the comments expressed in these
materials. The presentation of these materials does not establish any
form of attorney‐client relationship with the authors or Steptoe &
Johnson PLLC. While every attempt was made to ensure that these
materials are accurate, errors or omissions may be contained therein,
for which any liability is disclaimed.

