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• The investigative process

• After the investigation

• Tips for successfully challenging claims (and a few tips for avoiding them 
to begin with)

Agenda:



A Brief Overview of the WVHRC/EEOC



What sorts of employment claims do these entities investigate and 
prosecute?
• Disability discrimination

o Failure to hire

o Retaliatory discharge

o Failure to accommodate

• Age discrimination

• Gender discrimination

• Harassment



It All Starts With a 
Charge/Complaint



But wait – Here are some things you can do, before you ever even 
get a charge, to position yourself for the best defense against one!

• Have strong anti-harassment/discrimination policies
o Must be clear, easy to read, and accessible to your employees

o Must be enforced (more on that next)

• Have processes in place that create safeguards against discrimination
o Hiring processes/disciplinary processes

• Train your employees and supervisors regularly on these policies
o Document the training

• Train managers/supervisors on civility, managing people and their responsibilities 
under the WVHRC/EEOC



WVHRC



EEOC



First Things, First:

• Put your insurance carrier on notice of the claim so that if you have coverage, 
you can get help

• Decide whether to hire a lawyer (shameless plug incoming)

• Take steps to gather and preserve all evidence related to the claim

• Talk to witnesses

• Look at documentation, videos, and other materials, if any



What’s Next?

vs.

Mediation/Alternative 
Dispute Resolution (ADR)

Position Statement



An effective position statement is thorough, 
organized, and factual. It should clearly 

demonstrate the employer's commitment to 
fair treatment and provide a well-supported 

response to the allegations.

Position Statements: 101



Effective Position Statements

• Understand the Complaint:
o Review the allegations thoroughly to ensure a clear understanding of the issues raised

• Be Factual and Concise:
o Stick to the facts – avoid emotional language or personal opinions

o Use clear and direct language to communicate your points

• Organize the Statement:
o Introduction: Briefly state the purpose and provide context

o Company overview: Include relevant background information about your organization

o Summary of allegations: Outline the specific complaints being addressed



Effective Position Statements (cont’d)

• Respond to Each Allegation:
o Address each point made in the complaint individually

o Provide evidence or documentation to support your responses, such as:

 Policies

 Employee records

 Correspondence

 Witness statements

• Highlight Relevant Policies:
o Reference company policies related to discrimination, harassment, and equal opportunity

o Include any training programs or initiatives aimed at promoting a diverse and inclusive workplace

• Show Compliance Efforts:
o Detail any steps taken to investigate the complaint internally

o Mention any actions taken to remedy the situation, if applicable



Effective Position Statements (cont’d)

• Be Professional:
o Maintain a professional tone throughout the document

o Avoid blaming the complainant or making personal attacks

• Review and Revise:
o Proofread for clarity, grammar, and punctuation

o Consider having another person review the statement for objectivity and completeness

• Timeliness:
o Ensure the position statement is submitted by the EEOC deadline to avoid complications

• Consult Legal Counsel:
o If necessary, involve legal counsel to review the position statement to ensure compliance 

with laws and regulations



You’ve Submitted Your Position Statement, Now What?!?



Discovery





Protective Orders – Should you insist on one? Who do they protect?

2. …shall not be made available to any person 
other than those described above.

4. …may be used in any motion, 
memorandum, or pleading… 



Interview Tips

• Even though it is an informal proceeding, you should be professional and 
prepared!

• Tell the truth

• Do not guess or speculate

• Don’t rush; pause before answering to make sure you understand the question

• Don’t answer any questions you don’t understand. You can ask for clarification

• Work with your lawyer ahead of time to anticipate questions and identify 
potential evidence

• Be very careful when volunteering



Witness Interviews



Determination/Outcomes

No Probable Cause Probable Cause Right to Sue



So, the Commission Found Probable Cause, Now What?

• You’re now in litigation before the Commission
o Complainant is Represented by the Attorney General’s Office

o Formal Complaint

o Answer

o Discovery

 Written Discovery

 Depositions

o Motions Practice

o Hearing before ALJ

o Appeal Rights



Top 10 Takeaways:

10. The best defense is a good offense (make sure you have policies and have trained your people on them 
and make sure you have good, clear documentation)

9.   Put your carrier on notice (if applicable) and consider whether to hire a lawyer

8.   Locate and preserve related documents

7. Interview potential witnesses (if you haven’t already)

6. Prepare a strong response to the charge/complaint

5. Review WVHRC discovery with your lawyer and prepare a thorough response with reasonable objections

4. Work with your lawyer to prepare for WVHRC interview

3. Answer questions slowly, clearly and thoughtfully

2. Don’t be afraid to ask for help

1. Be kind and professional: remember this isn’t the end of the world



Questions?
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These materials are public information and have been prepared solely for 
educational purposes. These materials reflect only the personal views of the author 
and are not individualized legal advice. It is understood that each case and/or 
matter is fact-specific, and that the appropriate solution in any case and/or matter 
will vary. Therefore, these materials may or may not be relevant to any particular 
situation. Thus, the presenter and Steptoe & Johnson PLLC cannot be bound either 
philosophically or as representatives of their various present and future clients to 
the comments expressed in these materials. The presentation of these materials 
does not establish any form of attorney-client relationship with the authors or 
Steptoe & Johnson PLLC. While every attempt was made to ensure that these 
materials are accurate, errors or omissions may be contained therein, for which 
any liability is disclaimed.

Disclaimer


